Date: June 23, 1997
Cas= No.: 96-SWD-2
In the Matter of

KEVIN L. ISHMAEL,
Complainant,

V.
CALIBUR SYSTEMS, INC.,
and

UNITED PETROLEUM CORP.,
Respondents,

DAVID S. CLARK, Esg.
and

BRUCE C. BRYANT, Es.
For Complainant

NEAL S. MELNICK, Esq.
For Respondent

Before: FLETCHER E. CAMPBELL, JR.
Administrative Law Judge

RECOMMENDED DECISION AND ORDER

Thisproceeding arisesfromaclaim under the employee protection section of the Solid Waste
Disposal Act (“theact™), 42 U.S.C. 6971. Complainant seeks back pay, reinstatement or front pay,
compensatory damages, exemplary damages, and attorney’s fees and costs as a result of his
termination from employment with Respondent.

D:\queueapp\temp\$ASQI SHMAEL --KEVIN--v--UNITED--PETROL EUM--CORP.--& --CALIBUR,1996-SWD-00002--(Jun--23,--1997),--CADEC

~-175707,~wp.wpd



2

A formal hearing was held in this case on November 7, 1996 in Knoxville, Tennessee.
Complainant offered Exhibits CX-1 through CX-22." Respondents, United Petroleum Corporation
(hereinafter UPC) and Calibur Systems, Inc. (hereinafter Calibur), offered Exhibits RX-1 through
RX-8. All were admitted into evidence. Complainant filed apost hearing brief, but Respondent failed
do s0. Thefindingsand conclusionswhichfollow are based onacompletereview of theentirerecord
in light of the arguments of the parties, applicable statutory provisions, regulations, and pertinent
precedent.

ISSUES
1. Whether UPC is an alter ego of Calibur and properly named as a Respondent.

2. Whether Complainant engaged in protected activity under the act which resulted in
adverse employment action.

3. Whether Respondent had a legitimate, nondiscriminatory reason for terminating
Complainant.

4. What remedy is Complainant entitled to?

FINDINGS OF FACT
The testimony of record can be summarized as follows:
A. Testimony of Kevin Ishmael, Complainant

Complainant began working for Respondent in June 1995 (Tr. 78). He became aware of the
positionwhileonvacationin Knoxvilleand discussed employment with the manager at that time (RX-
3, 29). Complainant filled out an application and was offered a position as manager by David Giles,
the acting area supervisor, under authority from Mike Thomas (RX-3, 29). He was transferred to
the Oak Ridge facility in January 1996 as the general manager (Tr. 78). Complainant’s duties as
general manager included daily operations, management of all property, supervising employees,
scheduling, banking, inventory, and stick readings’ (Tr. 79; RX-3, 32). Daily readings were taken
of the gasoline inventory and compared with daily salesand shipments(Tr. 79). Thesereadingswere
recorded in the daily log and reported to Robbie Roberts at Respondent’s office (Tr. 79). Daily
reports were printed each day and sent to corporate headquarters via modem (Tr. 164-5).

The following abbreviations will be used as citations to the record:
CX - Complainant’s Exhibits
RX - Respondent’ s Exhibits
TR - Transcript.

“Complainant indicated that the gasoline levelsin the tanks were measured with a stick which was marked
in inchesto indicate the gallonsin thetank. Thestick was slowly inserted in the top of the tank, straight through the
center hole and a measurement taken. If the measurement indicated a variance, the procedure would be repested to
verify the variance (RX-3, 34). Complainant also indicated that the tanks held 8,000 gallons (EX-3, 31).

D:\queueapp\temp\$ASQI SHMAEL --K EVIN--v--UNI TED--PETROL EUM--CORP.~-&--CAL | BUR, 1996-SWD-00002--(Jun--23,--1997) --CADEC
~-175707,~wp.wpd



3

Complainant was uncertain as to what the corporate office did with the reports once they were
submitted (Tr. 165).

Complainant began to notice a shortage of approximately one hundred gallonsin hisdaily log
in the daysimmediately preceding February 21, 1996 (Tr. 80).> He reported these variancesto Ms.
Robertsand to his supervisors, Dwight Thomas, Bill Ownby, and Ken Harrop (Tr. 80). Ms. Roberts
indicated that shewould report the variancesto Dwight Thomas, who stated that hewould “look into
it” (Tr. 81). Complainant did not see the results of any such investigation (Tr. 81) but admitted that
he did not know what the procedure was for cross-checking variance reports at the office (Tr. 166).
Ownby stated that there was no problem (Tr. 81). Ken Harrop responded to the report by laughing
it off and telling Complainant not to worry about it (Tr. 81). Complainant testified that he had lost
“hundredsof gallons’ over the course of hisemployment. When presented with acopy of therecords
fromcorporate headquarters, Complainant testified that the numbersreported thereweresmaller than
those indicated by Complainant and that the document was dissimilar to the records kept at the Oak
Ridge Facility (Tr. 141).

Complainant informed the assistant manager at the Oak Ridge facility, Mike Shannon, of the
discrepancies (RX-3, 40). In response, Shannon reported to Complainant that a sink hole had
developed on the property (Tr. 82). Shannon reported the sink hole to Respondent and Respondent
filled it in without further investigation (Tr. 82). Complainant noted that, when one stepped on the
areawhichwasfilled in, one could feel theground sink (Tr. 82). Complainant also reported problems
with water appearing in the gasoline tanks (Tr. 83). Except for these indications, Complainant saw
no other surface evidence of a gasoline leak (Tr. 166).

Because Respondent exhibited no responseto Complainant’ sconcernsregarding thevariances
and the sink hole, Complainant contacted Sgt. Mike Uher of the Oak Ridge Police Department
(ORPD)* to report a possible gasoline leak on February 21, 1996 (Tr. 84). Three firefighters from
the Oak Ridge Fire Department (ORFD) cameto the Oak Ridge Calibur Car Wash approximately half
an hour to an hour later to investigate (Tr. 87; RX-3, 52). Complainant showed the firefightersthe
recordswhichindicated that gasoline might be leaking (Tr. 87). Complainant wasuncertain whether
thefirefighterscould understand therecords he was showing them (Tr. 88). Thefirefightersinformed
Complainant that they would contact someone else with more authority over possible fuel leaks (Tr.
88). Theinvestigation by the ORFD lasted for approximately ten to twenty minutes (RX-3, 52).

Shortly after thevisit fromthe ORFD, Complainant received aphone call from Phil Chambers
of the Tennessee Department of Environment and Conservation (TDEC) (Tr. 88). Complainant
asked if he could make a statement to Chambers off the record, but Chamberstold himthat anything
he said would be amatter of public record (Tr. 89). Although Complainant was concerned that if he
cooperated he would lose his job (Tr. 92), he informed Chambers that the facility had been losing

®In his deposition, Complainant indicated that he had noticed a discrepancy over thirty days (RX-3, 40).
4Complainant had worked with Sgt. Uher as an informant previously (RX-3, 45).
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gasoline and gave him the phone number for Dwight Thomas (Tr. 89). Complainant confirmed the
notation on Chambers memo that the call had been made at 11:05 A.M. on February 21, 1996 (Tr.
91). Respondent directed Complainant to direct any callsfromthe Environmental Protection Agency
(EPA)°® to the office and to inform any investigators that no records were kept at the site, but were
all stored at the corporate headquarters (Tr. 92-93). Before speaking with Chambers and TDEC,
Complainant had no fear of losing hisjob with Respondent (Tr. 92). Complainant had no reprimands
for customer complaints and had an overall good relationship with his supervisors (Tr. 116)

Approximately fifteento twenty minutesafter he spokewith Chambers, Complainant received
acall fromBill Ownby, operations manager for Calibur (Tr. 94). Ownby told Complainant to gather
the records kept at the store and to come to the corporate office in Knoxville (Tr. 94). Complainant
estimated that it took five to ten minutesto gather the records and a half hour to drive to the office
(Tr.95). When Complainant arrived at the office, ameeting took place between Ownby, Harrop and
him (Tr. 95). Dwight Thomas joined them less than a minute later (Tr. 95). Ownby, Harrop and
Dwight Thomas informed Complainant of the conversation in which Chambers had indicated
Complainant’s report of a possible gasoline leak (RX-3, 57).

After about 30 seconds, Mike Thomas® joined the meeting briefly and stated, “1f Kevin
agreed to cooperate with TDEC, then he needs to be fired” (Tr. 95; RX-3, 56).” Ownby followed
up thisstatement by Mike Thomas by saying that, if Claimant had cooperated, hewould befired (RX-
3, 57). After hearing this statement, they asked Complainant if he agreed to cooperate with TDEC
(Tr. 95). Complainant, fearing for hisjob, denied any involvement with Chambersor TDEC (Tr. 95,
171). At thistime Complainant wastold that Chamberswould be called back to verify his statement
that Complainant had cooperated, and if so, Complainant would be terminated (Tr. 96). Chambers
was at lunch and could not be reached. Complainant was told to go to lunch and that Respondent
would page him if Respondent wanted him to return to the office (Tr. 97). The meeting adjourned
at approximately noon (Tr. 97). Complainant waited to be paged at a park near the office until
approximately 3:00 P.M. but went home when he received no page because that day was his weekly
scheduled day off (Tr. 98; RX-3, 61, 69).

Complainant reported for work on February 22, 1996 at 7:30 A.M. to discover that
Respondent had changed the locks at the facility (Tr. 99). The assistant manager at the Oak Ridge
facility informed Complainant that he had been fired and needed to return to corporate headquarters

*Most of the witnessesin this casereferred to TDEC asthe EPA. In fact, TDEC isthe state agency charged
with monitoring and enforcing theregul ations of theU.S. EPA. Any reference by any witness of calls madeto or from
the EPA in this case were in actuality to or from TDEC unless otherwise noted.

®Dwight Thomas and Mike Thomas are cousins (Tr. 281).

"Thisis consistent with the statement made by Complainant in his deposition on August 27, 1996. At that
time Complainant testified that Mike Thomas stated, “If | find out, that it istrue, that you offered to cooperate with
them off the record, you will befired” (RX-3, 57).

D:\queueapp\temp\$ASQI SHMAEL --K EVIN--v--UNI TED--PETROL EUM--CORP.~-&--CAL | BUR, 1996-SWD-00002--(Jun--23,--1997) --CADEC
~-175707,~wp.wpd



5

to turn in his keys and his pager (Tr. 99). Complainant had a pager issued by Respondent, and his
supervisors had paged him several timesin the past (Tr. 100). Complainant had given his business
cards, which indicated his pager number, to his supervisors (Tr. 100, 162; CX-15).

When Complainant began working for Respondent, his salary was $20,000 per year.? He
received a raise to $25,000 within the first month (Tr. 103). Complainant estimated that his take-
home pay while employed by Respondent was $400-$450 per week (Tr. 129). Health, dental and
optical insurance became available to Complainant around December 1995 (Tr. 103). Mike Thomas
agreed with Complainant that Respondent would pay for Complainant’ sinsurance through hiswife's
employer because it was less expensive than providing insurance through Respondent’s plan (Tr.
104). However, this promise was never honored (Tr. 104).

Asof December 1, 1995, Complainant also became eligible for bonuses while employed with
Respondent (Tr. 107). These bonuses were determined by cash volumes and number of vehicles
which were serviced at the Oak Ridgefacility (Tr. 107). Complainant received amemo from Dwight
Thomasindicating that the bonus plan would beimplemented on December 1, 1995 and that bonuses
would be paid monthly based on volume increases and a combination of unit sales and total dollars
(CX-20). Complainant testified that he received several small bonuses while at the Sevierville
location (Tr. 105, 113).° However, his employment recordsindicate that he received one bonus of
$300.00 on February 29, 1996 (CX-13).

Following his termination, Complainant applied for other positions in factories (Tr. 122).
Complainant testified that he“went all over” inan attempt to find aposition to support hisfamily (Tr.
122). After about a month, Complainant began work as a finance manager at City Motors Auto
Sales. His salary was $300 per week plus a 25 percent commission on any cars he sold (Tr. 122).
There were no health care or other benefits and no bonuses involved in this position (Tr. 122).
Shortly before the hearing, Complainant’s employer reorganized and transferred him to a sales
position (Tr. 122). Inthisposition he receives no regular salary but only the 25 percent commission
and no health care or other benefits and no bonus payments (Tr. 122). Complainant’s salary in this
position varies greatly. In August 1996, Complainant earned $740.00 (CX-17). In September and
October 1996, Complainant earned approximately $2,000.00 per month (CX-17). However,
Complainant testified that these werethe best months he had while employed at City Motorsand that,
as of the date of hearing on November 7, 1996, he had not yet sold a vehicle during November (Tr.
126).

8Complainant’ s employment records indicate that his starting salary was $22,000 per year (CX-13). After
looking at his employment records, Complainant admitted that he was unsureif his beginning salary was $20,000 or
$22,000 (Tr. 110).

°Complainant testified that he received, “a couple hundred dollars on one day, $300 on ancther time” (Tr.
113).
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Complainant attended Michigan State University, taking classes in crimina justice and
receiving an associate degree in that subject (RX-3, 7).2° He also attended the Drug Enforcement
Agency (DEA) school in Kalamazoo, Michigan in 1978 or 1979 and worked with DEA until 1993
(RX-3, 10). During this time, Complainant’s services were contracted out to various police
departmentsaround the country (RX-3, 10). 1n 1993, Complainant became a special investigator for
the Michigan Attorney General but was prevented by law from revealing the details of his
involvement (RX-3, 16)."* Complainant testified at his deposition that he had never been convicted
of any crime except speeding tickets (RX-3, 37-8).2

Complainant testified that UPC and Calibur occupied the same office space, in which they
were not separated at all. The two entities shared a receptionist and were never differentiated to
Complainant (Tr. 131). Complainant indicated that there is only one switchboard, and the phone is
answered “United Petroleum Corporations’ regardless of to whom the call is directed (Tr. 135).
Complainant’ s understanding was that UPC owns the building in which the office is located, and it
is leased to Calibur (Tr. 181). Complainant performed work for UPC in its warehouse on several
occasions but was paid by Calibur (RX-3, 21).

Complainant stated that he was quite upset for approximately a month following his
termination until he found another position (Tr. 121). He was concerned with his ability to meet his

Respondent introduced RX-1 and RX-2 from the registrar of Michigan State University stating that there
was no record of Complainant being admitted to, attending or receiving a degree from the university (RX-1; RX-2).
Complainant objected at the hearing to the admission of RX-1, RX-2, RX-4, RX-5, and RX-6 because they were not
produced subject to a request for documents nor listed on Respondent’s Exhibit list. | addressthisissue, infra, page
17.

n responseto aletter from Respondent’ scounsel (RX-4), Robert lanni of the State of Michigan Department
of Attorney General stated that Complainant did assist the officein an investigation in 1993-94. However, hewas not
an employee, nor did he have the title of special investigator. Complainant was not on the payroll of the Attorney
General and wasnot involved in any activeinvestigation (RX-5). lanni went on to statethat Complainant’ sassistance
may have made him an agent of that office. Although Complainant received no payment for his services, lanni notes
that it would not be unusual for the state police to reimburse Complainant for any expensesincluding lost wages (RX-
5).

Mark E. Blumer, First Assistant Attorney General of the Michigan Department of Attorney General indicated
the his office had worked with Complainant on a“matter of sufficient significance and for a sufficient period of time
to allow us to develop a firm opinion of his character” (CX-22). This comment was made in a letter written as a
recommendation of Complainant for licensurewith the Division of Emergency Medical Servicesin Lansing, Michigan
(CX-22).

2Respondent offered RX-6 asrebuttal for this statement which indicates that Complainant was convicted of
disorderly conduct on October 21, 1976, misdemeanor receiving and concealing stolen property worth lessthan $100
on February 21, 1980, and misdemeanor larceny of $100 or less on March 26, 1982 (RX-6). Asstated supra note 10,
Complainant objected to RX-6 on the grounds that this document was not reveal ed subject to a request for discovery
or listed on the exhibit list. In addition, Complainant objected that the evidence is inadmissible under 29 C.F.R.
§18.609 as evidence of past crimes. These issues are addressed, infra, page 17.
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bill payments and support his family (Tr. 122). He never sought professional counseling for his
emotional condition (Tr. 121).

B. Testimony of Laurie |shmael

Laurie Ishmael has been married to Complainant for six years (Tr. 32). She testified that,
since termination from hisemployment with Respondent, he has been more on edge and was* greatly
bothered” by his discharge (Tr. 35). Ms. Ishmael indicated that the family had experienced some
financial difficulties because Complainant’s present income fluctuates greatly, as he is solely on
commission (Tr. 32). While employed for Respondent, Complainant had health insurance available
to him, but his new job does not provide this benefit (Tr. 33).3

C. Testimony of Robbie Roberts

During the relevant period, Roberts was an accounting clerk for Respondent. She left
Respondent’s employ because she was offered a better position (Tr. 40). Roberts duties while
employed with Respondent included downloading daily reports of purchases and stick readings (Tr.
40). When Roberts received areport of avariance of more than 100 gallons from a store manager,
she would report it to Dwight Thomas. She was unaware of what was done with the information
after this action (Tr. 42).

The managers of Respondent’s twenty-one stores contacted Roberts on a daily basis to
provide the daily reports to her (Tr. 41). Complainant indicated that he was concerned about
variances between his daily stick readings and the amount of gasoline which should have been
contained inthetanks(Tr. 41). Variancesappeared regularly when the managersreported their daily
values but were usually satisfactorily explained upon further examination (Tr. 42). Robertsindicated
that there were more problemswith variances at the Oak Ridge location than at the other stores (Tr.
42). Complainant had reported significant variances in the four to five days immediately before
February 21, 1996 (Tr. 44)." Roberts reported the variances, indicated by Complainant on and
shortly before February 21, 1996, to Dwight Thomas (Tr. 51).

D. Deposition Testimony of Captain William Moehl

Capt. Moehl isapatrol captain with the Oak Ridge Police Department (ORPD) (CX-2, 4).
A drug enforcement officer under Capt. Moehl’ s authority, Sgt. Mike Uher, stated that he received
areport of agasoline leak at the Oak Ridge Calibur Car Wash (CX-2, 5, 8). Capt. Moehl performed

BComplainant did not take advantage of the offer of health care benefits while employed by Respondent
because at the time he was able to get health care insurance through his wife's employer at a lower rate (Tr. 38).
Complainant testified that Mike Thomas had indicated that he would subsidize Complainant’s choice of hiswife's
insurance but did not follow through with thispromise. Itisnolonger possiblefor Complainant toget health insurance
through hiswife's employer (Tr. 38).

“Roberts indicated that she could not remember the exact amount but guessed that it was between 300 and
500 gallons over the four to five days prior to February 21, 1996 (Tr. 45).
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acursory investigation by driving through the facility and noted no obviousindications of aleak (CX-
2, 6). Pursuant to ORPD procedure, Capt. Moehl notified the ORFD and the state EPA™ of the
alleged leak (CX-2, 5). No written report was created, but Capt. Moehl assumed that areport was
created when the ORFD investigated (CX-2, 9).

E. Deposition Testimony of William Henry

Henry isafirefighter with the Oak Ridge Fire Department (ORFD) (CX-1, 4). He, alongwith
another firefighter, responded to a call regarding a possible gasoline spill at the Oak Ridge Calibur
Car Washon February 21, 1996 (CX-1, 4, 6). Henry was unaware of who had madetheinitial report
which led to hisinvestigation (CX-1, 5). Henry did not recall the exact time of his investigation at
the car wash but estimates that it was late morning or afternoon (CX-1, 5).

Henry investigated both outside and inside the Oak Ridge facility (CX-1, 6). Henry looked
at the pads and the tanks and noted a pothole near the pumps (CX-1, 9). Hetalked to Complainant
and Complainant showed him some records which Complainant indicated showed aleak of gasoline
(CX-1, 8). Henry'sinvestigation yielded no sign of aleaking underground storagetank (UST) (CX-
1, 6). Henry did not complete a written report on hisinvestigation (CX-1, 15).

F. Deposition Testimony of Captain Larry Lewis

Capt. Lewis is a fire captain with the ORFD (CX-5, 4). He performed a follow-up
investigation after firefighter William Henry's investigation (CX-5, 5). This investigation was
performed either thelast thing before lunch or thefirst thing after lunch on February 21, 1996 (CX-5,
6). Capt. Lewis walked around the Calibur Car Wash facility and was shown the records which
Complainant showed to Henry (CX-5, 7). When Capt. Lewis asked to speak with the manager, an
employee at the facility indicated that Complainant no longer worked there (CX-5, 8). Theemployee
further indicated that Complainant had fabricated the leak report to cause problems because he knew
he was to be terminated (CX-5, 8). Capt. Lewis investigation did not reveal any evidence of a
gasoline leak (CX-5, 11).

G. Deposition Testimony of Phil Chambers

Chambers is employed in the Knoxville field office of TDEC, which enforces underground
storagetank and other petroleumregulationsinvolving theWater Quality Act and the Safe Water Act
(CX-3, 4-5). On February 21, 1996, Chambers received a complaint from John West, who works
for the Division of Water Pollution Control in the Knoxville Field office. West informed Chambers
that he had received a call from Capt. Moehl at the ORPD regarding a release of gasoline the night
before (CX-3, 6-7). To verify this complaint, Chambers contacted Capt. Moehl (CX-3, 7).

Following this call to Capt. Moehl, Chambers telephoned the Oak Ridge facility and asked
to speak to the contact person of record, Jeff Huckabey (CX-3, 7-8). Chamberswasinformed that

5Capt. Moehl indicated that he contacted the state EPA (CX-2, 9). The official name of thisorganization is
the Tennessee Department of Environment and Conservation (TDEC).
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Huckabey no longer worked there and asked to speak to the person in charge of the facility (CX-3,
8). Complainant answered the call, and Chambers asked him if he was aware of any gasoline release
which may have occurred thenight before (CX-3, 8). Complainant responded that, because he*liked
his job,” he could not say anything but requested to speak off the record (CX-3, 9). Chambers
responded that all facts revealed to him were a matter of public record (CX-3, 9). Chambers
requested Complainant’ s supervisor’s name and Complainant gave him Dwight Thomas' telephone
number (CX-3). Complainant then disclosed that for over amonth Calibur’ s leak detection records
indicated asignificant loss of gasoline (CX-3, 9). Chambers then ended the conversation because he
could seethat Complainant was uncomfortable speaking to him (CX-3, 9). According to Chambers
records, this conversation took place at 11:05 A.M. on February 21, 1996 (CX-3, 9, C).

Chambersthen called the number given to him by Complainant (CX-3, 10). Hewasreferred
to Harrop and Ownby because Dwight Thomas was not in the office (CX-3, 10). Chambers asked
Harrop and Ownby if they were aware of any problems at the Oak Ridge facility. They responded
that they were not (CX-3, 10). Chambers then related the events of that morning to Harrop and
Ownby including his conversation with Complainant (CX-3, 15, D). Harrop and Ownby informed
Chambersthat in the past they had worked with Wayne Clifford from the Knoxville office of TDEC
and that they would call him after investigating the alleged loss of gasoline (CX-3, 15). According
to Chambers' records, this conversation occurred at 11:10 A.M. on February 21, 1996 (CX-3, D).

H. Deposition Testimony of Michagl Thomas

Mike Thomas is the President of both UPC and Calibur (CX-4, 7-8). Calibur is a wholly
owned subsidiary of UPC (CX-4, 5). Mike Thomas incorporated Calibur in Tennessee in January
1993, and UPC wasincorporated in Delaware at approximately the sametime. Thetwo corporations
werejoined by areverse merger in April 1993 (CX-4, 7). Mike Thomasisthe president of both UPC
and Calibur, and Dwight Thomasisthe Secretary-Treasurer of both corporations (CX-4, 7-8). The
officers of both corporations are Mike Thomas and Dwight Thomas (CX-4, 7). Inaddition, thereare
three other members of the UPC board of directors, and Douglas Keene' is the Chief Financial
Officer (CFO) (CX-4, 8). Thebusinessaddressfor both corporationsisthe same (CX-4, 10). Calibur
has paid Mike Thomas and Keenein their capacity working for both corporations, as UPC does not
have its own payroll (CX-4, 15)."

Mike Thomas hired Complainant as a store manager (CX-4, 17-8). Complainant started
working at the store on “North Broadway” but was transferred to the Sevierville location for a brief
period and then to the Oak Ridge facility (CX-4, 18). Mike Thomeas testified that Calibur kept
accurate records and had “never lost any product” (CX-4, 19). Heindicated that a couple hundred

*Mike Thomasrefersto the CFO asBill Keene (CX-4, 8). However, in Mr. Keen€e sdeposition he statesthat
hisnameis Douglas Keene (CX-8), and in histestimony at the hearing he states that his nameis Lee Douglas Keene
(Tr. 327).

YK eeng, the CFO, statesthat, in fact, heis paid by UPC but in the past has been contracted to UPC and paid
by Calibur. This change occurred on the advice of the Internal Revenue Service (Tr. 328).
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gallons' fluctuation was normal, but any more than that wasto be brought to his attention or that of
Dwight Thomas or Harrop (CX-4, 25). Calibur had planned to buy the property on which the Oak
Ridge facility sat and update the system to comply with the EPA 1998 standards (CX-4, 20, 90).
Thiswascompleted approximately amonth after Complainant was terminated when Calibur obtained
financing to perform the remodeling and upgrading (CX-4, 90). The gasoline tanks were upgraded
and the lines replaced (CX-4, 26).

Mike Thomas testified that, if a store manager reported a shortage, Calibur “would go out
immediately to check” on it (CX-4, 28). On February 21, 1996, Mike Thomas told someone to go
out and investigate the alleged gasoline leak but could not say for sure whether such an inspection
had occurred. If it did, Harrop conducted it (CX-4, 41-2).*® He also instructed that a careful review
of the records be performed at the office (CX-4, 40). Mike Thomas stated that the managers have
no records at the individual facilities except perhaps the records of the current day (CX-4, 100).

Before February 21, 1996 there were no plans to terminate Complainant regardless of any
reprimands he had received in the past (CX-4, 35). Complainant had only one written reprimand in
hisfile. Mike Thomas had several times reprimanded him orally while making visitsto the Oak Ridge
facility and had discussed with Complainant sexual harassment claims made against him (CX-4, 49,
56; CX-4, A). Other than the events which transpired after the report of the alleged gasoline leak,
no eventsoccurred on February 21, 1996 for which Complainant could have beenterminated (CX-4,
36).

Mike Thomas requested that Complainant come to the office after the phone call from
Chambers at TDEC (CX-4, 38).° While Complainant was at the office, Mike Thomastold him, “If
| find out that you reported--didn’t follow procedure and didn’'t report to the company, and the
company report--and the proper channels weren't followed, that you are fired” (CX-4, 60).%
Complainant had not reported any leakage to Mike Thomas, and Mike Thomas was not informed if
Complainant had reported any variances to any of his supervisors (CX-4, 82). Mike Thomas then
left themeeting (CX-4, 61). Hewaslater informed that Harrop, Ownby and Dwight Thomasassumed
that Complainant had resigned when he failed to return from lunch (CX-4, 84). Mike Thomaswas
aware that Calibur sometimes issued pagers but was unaware if they had issued a pager to
Complainant (CX-4, 31). He ordered that the locks on the Oak Ridge facility be changed sometime
after the close of business on February 21, 1996 — after 5:00 P.M. (CX-4, 38).* Mike Thomas

BHarrop testified at the hearing that he was in the office the entire day on February 21, 1996 and ancther
individual would have ordered the investigation (Tr. 313; CX-6, 28).

BHarrop testified that heinformed Mike Thomas that Ownby had called Complainant to the office (Tr. 309).

2_ater in his deposition, Mike Thomas stated that he had said, “If he was lying to me about the incident he
would befired” (CX-4, 81).

Zn fact the changing of the locks was completed by 4:32 PM by Stan the Locksmith, as noted on the cash
receipt for payment (CX-7, B).
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stated that the locksmith was called by either Dwight Thomas, Harrop or Ownby (CX-4, 61). Mike
Thomasdid not inform any employeesat the Oak Ridgefacility that Complainant had beenterminated
(CX-4, 83).

l. Testimony of Billy Joe Ownby

At all relevant times, Ownby was the operations manager for Calibur (Tr. 233). He s
currently on unpaid medical leave following back surgery (Tr. 232). While working for Calibur,
Ownby oversaw theareamanagers, construction and maintenance(Tr. 233). Prior to being employed
with Calibur, Ownby owned the Seviervillefacility, which he sold to Calibur on June 26, 1995 (CX-9,
5).

Harrop contacted Ownby on February 21, 1996 regarding a phone call from Mr. Chambers
of TDEC (Tr. 234). Thecall wasput on speaker phone, and Chambersindicated that he had received
a report from the ORFD of a gas spill at the Oak Ridge facility and had contacted Complainant
regarding thisreport (Tr. 234). Chambers stated that Complainant had asked to remain anonymous
and that Chambers had refused thisrequest (Tr. 234). Following this phone call Ownby and Harrop
undertook an investigation of the office records to determine if a leak had occurred and called
Complainant, telling him to bring the records from the store to the corporate office (Tr. 235).%
Following the recheck of the office records, no gasolineleak wasfound (Tr. 237).2 Ownby does not
recall if Complainant reported any variances to him prior to February 21, 1996 (CX-9, 28).

Complainant arrived at the office approximately an hour after being phoned and was
confronted by Ownby, Harrop and Dwight Thomas regarding his involvement with Chambers (Tr.
235). Ownby asked Complainant if he had wanted to remain anonymousand talk off therecord about
the aleged gasolineleak, and Complainant replied that he did not (Tr. 235). Ownby attempted to call
Chambersto confirmtheir earlier conversation, but Chamberswasout to lunch at thetime (Tr. 236).
Ownby was angry with Complainant for attempting to speak to Chambers off the record (Tr. 248).
About this time Mike Thomas walked in on the meeting and said, “1f Kevin had lied to us about the
anonymously — . . . he should be fired” (Tr. 236).2* Ownby told Complainant to go to lunch and
return so Chambers could be contacted (Tr. 236). Ownby had seen Complainant with a pager, but,
to the best of his knowledge, Calibur did not issue it (Tr. 236-7). Ownby did not know
Complainant’ s pager number regardless of who supplied the pager (Tr. 236). Thismeeting lasted for

ZIn his deposition, Ownby testified that it was approximately thirty to forty minutes after the call from
Chambers before Complainant was called (CX-9, 20).

ZThiswas determined from a comparison of receipts and sales versusinventory, not a physical examination
of the Oak Ridge facility (Tr. 237).

#However, in his deposition, Ownby testified that, after being informed of the situation, Mike Thomas said,
“If thisis true then Kevin should be fired” (CX-9, 23).
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approximately thirty to forty minutes. They sent Complainant to lunch at 12:00 or 12:30 P.M. (Tr.
254).%

When Complainant did not return from lunch, Ownby assumed that he had quit (Tr. 244).
Ownby wrote areport, signed by himself, Harrop, and Dwight Thomas, which detailed the events of
February 21, 1996 and the fact that they assumed that Complainant had quit (CX-9, D). However,
Ownby agreesthat the fact that Complainant reported to work on February 22 was inconsistent with
thisconclusion (Tr. 267). Both Dwight Thomas and Ownby had the power to terminate Complainant
(Tr. 264).

Ownby called TDEC later that afternoon - 1:30 or 2:00 P.M. - and spoketo Wayne Clifford
(Tr. 256). No one representing Respondent spoke to Chambers to verify the details of his
conversation with Complainant (Tr. 256). Following thisphone call Mike Thomaswasinformed that
Complainant had not returned from lunch, and they assumed that he had resigned (CX-9, 24). Ownby
testified that had Chambers been contacted there was probably nothing Complainant could have said
that would have altered the decision to terminate him (Tr. 265). He went on to say that, even if
Complainant had admitted to asking to speak off the record with Chambers, he probably would have
been terminated (Tr. 267). The locks were changed at the Oak Ridge facility around 4:00 or 5:00
that evening (Tr. 238). Ownby was uncertain whether it was he or Dwight Thomaswho ordered the
locks changed (CX-9, 25).

Prior to this incident, Ownby had received several complaints about Complainant. Ownby
had discussed previous customer complaints with Complainant (Tr. 240-1; CX-4, A). Ownby
testified that receiving complaints from customers was not unusual, but complaints concerning
Complainant concerned his attitude toward customersand thetimeliness of hisresponse to customer
complaints(Tr. 242). Ownby also received two complaints of sexual harassment while Complainant
was working at the Sevierville facility (Tr. 242; CX-4, A). Ownby attempted to confirm these
complaintsbut was unableto do so (Tr. 242-3).%” However, regardless of these previous complaints,
Respondent had no plans to terminate Complainant prior to the events of February 21, 1996 (Tr.
251).

Ownby testified that RX-7 is a copy of one of the standard business cards used by Calibur.
He indicated that he was unaware of any other card style used by Calibur (Tr. 238).

%|n his deposition, Ownby stated that Complainant did not arriveat the officeuntil around 12:00 and was sent
tolunch at 12:30 to 12:45(CX-9, 21, 25).

%In his deposition, Ownby testifies that he called TDEC at 2:00 or 3:00 PM (CX-9, 24).

ZOwnby testified at his deposition that the original complaint was made by a man at the Sevierville location
stating that Complainant had made sexual advances toward two women at that location. The women were never
contacted to verify this story (CX-9, 40).
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J. Testimony of Dwight Thomas

At al relevant times Dwight Thomas was an area manager for Calibur but is currently the
operations manager (Tr. 271; CX-7, 6-7).2 He hasbeen employed by Calibur for nineteen or twenty
years (CX-7,5). Asanareamanager, Dwight Thomas' dutiesincluded checking on paperwork and
maintenance lists and overseeing the individual store managers (CX-7, 6). He aso had the power to
hire or fire store managers (CX-7, 11). Dwight Thomas also serves as the Secretary-Treasurer for
both Calibur and UPC (Tr. 271-2).

Complainant wasacar wash manager for Calibur at several of Calibur’ slocations- Broadway,
Seviervilleand, finaly, Oak Ridge (Tr. 272). At some point in hisemployment, Complainant received
a$3,000 raise froma$22,000 per year salary to $25,000 per year (Tr. 286). On February 21, 1996,
Dwight Thomas arrived at the corporate office at approximately 11:30 or 11:45 A.M. (Tr. 273). He
walked into the meeting between Harrop, Ownby, and Complainant when they were attempting to
call Chambersto verify the conversation with Complainant (Tr. 273). Chamberswasnot inthe office
(Tr. 273). Sometime during the meeting Mike Thomas walked in and said, “If Kevin'slying to us,
he should be fired” (Tr. 276).% Dwight Thomasindicated that the meeting had been called for the
purpose of determining why the ORFD and EPA had been called (CX-7, 17). Ownby told
Complainant to go to lunch and return afterward (Tr. 273). No time was set for the meeting to
reconvene (CX-7, 18). Complainant did not return after lunch and Dwight Thomas did not attempt
to contact him (Tr. 274). To Dwight Thomas knowledge, Complainant did not have a pager issued
to him by Calibur (Tr. 275).

When Complainant did not return from lunch, they assumed that he had quit (Tr. 275). They
decided that Complainant had quit sometime late afternoon on February 21, 1996 (CX-7, 36).
Dwight Thomas was unaware if any effort was made to contact Chambers to verify the earlier
conversation (CX-7, 39). At the hearing, Dwight Thomastestified that, if Complainant had cometo
him the next day, they might have worked something out (Tr. 288). However, in his deposition,
Dwight Thomas indicated that, independent of whether or not Complainant had quit, he was not
welcome to return to work (CX-7, 43).

He testified that he “thinks” that they called David Giles, one of the other managers, to
contact Stan’sLocksmith to changethelocksat the Oak Ridge facility sometimeinthe late afternoon

ZDwight Thomastook over this position when Ownby went on unpaid medical leavedueto aback injury (CX-
7, 8).

PHowever, at his deposition, Dwight Thomas testified that Mike Thomas said, “If it’strue that he — what
he said about being anonymous talking to the EPA or something . . . he should be terminated or fired” (CX-7, 41).
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(Tr. 275-6).*° Dwight Thomas does not recall what time the locks were changed (Tr. 275). The
employees at the Oak Ridge facility were informed that Complainant was no longer employed when
the locks were changed (Tr. 293).

In response to the alleged gasoline leak, Dwight Thomas testified that no records were
compiled on that day (Tr. 274). Hedid not instruct any employee to compile records but relied on
Harrop to perform an investigation (Tr. 274).3 Although most records are kept at the office, the
individual stores keep the EPA gasoline monitoring sheet (Tr. 277). The managers at other stores
prepare this document. However, Complainant did not know how to do so, and it was prepared at
the corporate office (Tr. 277). Although Complainant had contacted him in the past regarding stick
reading variances, Dwight Thomas testified that Complainant had never mentioned possible leaksto
him (Tr. 277).

Dwight Thomas had received customer complaints regarding Complainant (Tr. 278; CX-4,
A). One such complaint involved Complainant’s handling of a claim for damage to a vehicle
sustained at the Oak Ridge facility (Tr. 278). In March 1996, after Complainant’s termination,
Dwight Thomas attempted to document earlier customer complaints and place the written reportsin
Complainant’ s employee file (Tr. 285; CX-7, 35). Regardless of any complaints, prior to February
21, 1996, Dwight Thomas had no plansto fire Complainant (Tr. 279). In addition, Dwight Thomas
indicated that Calibur had never terminated a manager due to customer complaints (CX-7, 27).

K. Testimony of Kenneth Harrop

Harrop isin charge of expansion, development and acquisitions for Calibur and has worked
for Calibur for thirteen to fourteen years(Tr. 296; CX-6, 5). Hisdutiesinclude designing, obtaining
permits, contracts and bids, overseeing construction, supervising maintenance and handling the
underground storage tanks (USTs) (Tr. 297-8). Harrop had business cards printed with the UPC
name for occasions when he would represent UPC in acquisitions (Tr. 314; CX-21). Although
Harrop had not represented UPC in any acquisitions prior to the hearing, he had distributed several
of the cards indicating that he worked for UPC (Tr. 318). Harrop indicated that, if he did any work
for UPC hewould be paid by Calibur (Tr. 319). Hehasvery littleinteraction with theindividual store
managers and saw Complainant less than once aweek (Tr. 298, 301).

Harrop handled the plans for remodeling the Oak Ridge facility (Tr. 301). He testified that
some of the renovation work was done by Calibur itself and that some was contracted to Fuel Tank
Maintenance of Cookeville, Tennessee (CX-6, 6). He testified that, since 1993, Calibur had been
planning the upgrade of the gasoline tanks to comply with EPA standards, which will take effect in
1998, but work was not started on this project at the Oak Ridge facility until March or April 1996

®However, in his deposition, Dwight Thomas indicated that he did not know who decided that the locks
should be changed and a locksmith called (CX-7, 38).

However, shortly after this statement he testified that he had one of the “ladies in the office” gather the
monthly summaries and review those documents (Tr. 276).
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(Tr. 301, 303). Whenthetankswererelined, Harrop had an opportunity to carefully examine them
and saw no evidence of gasoline leakage (Tr. 306).

On February 21, 1996, Chambers contacted Harrop regarding areport made by Complainant
of apossible gasoline leak (Tr. 307). Chambers stated that Complainant had offered to speak to him
off therecord (Tr. 307). When Chamberstold Complainant that any conversation was made apublic
record, he offered information that there had been a substantial loss of gasoline at the Oak Ridge
facility (CX-6, 14). Harrop put Chambers on speaker phone and asked him to repeat their
conversation for Ownby (Tr. 308; CX-6, 15). Prior to the cal from Chambers, Harrop had no
knowledge of aleak at the Oak Ridge facility (Tr. 307). Chambers informed Harrop that he was
passing the investigation to Wayne Clifford, who had worked with the Oak Ridge facility previously
(Tr. 308). Harrop indicated that he would call Clifford back after further investigation (Tr. 308).
Following this phone call, Harrop researched the records at the corporate office for evidence of a
gasolineloss(Tr. 310). Whileinvestigating therecordsfor evidence of aleak, Harrop informed Mike
Thomas of the report of an alleged gasoline leak (Tr. 309). Harrop did not go to the Oak Ridge
facility to investigate the leak and did not send anyone to investigate (CX-6, 28). Harrop testified
that someone else at the office “sen[t] someone out,” but he did not know who was sent or who at
the office ordered the investigation of the site (CX-6, 28).

Harrop testified that Ownby called Complainant to the office and that Complainant wastold
to bring whatever records, “he might have there” with him (Tr. 310; CX-6, 31). When Complainant
arrived, Harrop talked with him and noticed that the records which Complainant brought with him
werenot useful (Tr. 312). Harrop also indicated that the EPA worksheet, which wasto be completed
at the store was not done by Complainant (Tr. 311). When Ownby asked him about speaking to
Chambers, Complainant denied any cooperation with TDEC (Tr. 312). Harrop then tried to contact
Chambers and Clifford, but both were out to lunch at thetime. Harrop indicated that he would call
them back after lunch (Tr. 312). Harrop could not remember if Mike Thomas joined the meeting at
any time on February 21, 1996 (Tr. 312).% Complainant wastold to go to lunch and return later so
that the conversation with Chambers could be confirmed (Tr. 313).  Harrop was unaware if
Complainant had apager or what his pager number was (CX-6, 36). Harrop wasat the officefor the
remainder of the day, and Complainant did not return (Tr. 313). No onefrom Calibur later attempted
to contact Chambersto confirm whether Complainant had attempted to report aleak anonymously
(Tr. 322).

After completing an investigation of the records, Harrop called Clifford at TDEC and
indicated that there was no evidence of a gasoline leak at the Oak Ridge facility (Tr. 313).3

#n his deposition, Harrop stated that after he, Ownby and Dwight Thomas tried to contact Chambers, that
Mike Thomas “put his head in thedoor.” Harrop did not indicate what, if anything, Mike Thomas contributed to the
meeting at that time (CX-6, 34).

*Harrop testified at his deposition that an acceptable variance on a gasoline tank was 1% + 130 gallons per
month (CX-6, 46). However, Chambers of TDEC indicated that there was no acceptable release of gasoline (CX-3,
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Subsequently, TDEC performed an investigation of the Oak Ridge site and issued a notice of
deficiency to Calibur (Tr. 315; CX-3, F).*

L. Testimony of L. Douglas Keene®

Keeneisthe Chief Financial Officer and executive vice president of UPC (Tr. 327-8). At dll
relevant times, Keene was a contracted CFO, allocating his time between UPC and its two
subsidiaries (CX-8, 9). Heindicated that, following arequest from UPC’ s auditors, a separate UPC
payroll was created (CX-8, 9). Keenereceived his paycheck from UPC and indicated that the only
other employee of UPC was Mike Thomas (Tr. 329).%* UPC, a Delaware corporation, has no
operating activities but has two subsidiaries one of which is Calibur, a Tennessee corporation (Tr.
329, 331). Keeneindicated that the leadership of the two corporations is as follows (Tr. 334-5):

Calibur Systems |I United Petroleum Corporation
Board of | Dwight Thomas (Chairman) Mike Thomas (Chairman)
Directors | Mike Thomas Dwight Thomas
James Fitzgerald
Teddy Phillips
Jamie Rose”
Officers | Mike Thomas (President) Mike Thomas (President)
Dwight Thomas (Secretary-Treasurer) | Dwight Thomas (Secretary-Treasurer)
L. Douglas Keene (CFO)

Calibur leases the office space shared with UPC from Mike Thomas. UPC subleases the space from
Cdlibur (Tr. 335). There is no sublease agreement and no lease payments made between the two
entities (Tr. 337). Thereisno physical separation between the offices of Calibur and UPC (Tr. 337).

17).

#The notice of deficiency, issued on March 27, 1996, indicated that the method of release detection used by
the Oak Ridge facility wasinadeguate and that anew method must beimplemented. The notice reflected that TDEC
was aware that renovations were underway at the Oak Ridge facility which might correct the deficiency (CX-3, F).

*See supra note 16.

%At his deposition, Keeneindicated that Don Patton, who is head of Jackson United Petroleum, asubsidiary
of UPC, was also on the UPC payrall (CX-8, 9).

% James Fitzgerald is a banker with Credit Land Bank in New York. Teddy Phillips is with Phillips and
Jordan, alocal companyin Knoxville. Jamie Roseisan attorney with Brown, Todd & Hayburn in Lexington, Kentucky
(Tr. 335; CX-4, 9).
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Calibur isawholly owned subsidiary of UPC, and Mike Thomasis the single largest stockholder of
UPC (Tr. 340).

Keene was not present for any of the relevant events which occurred on February 21, 1996
(CX-8, 6).

DISCUSSION
A. Evidentiary Issues

Complainant objects to the admission of RX 1-2 and 4-6. Complainant’s first request for
production of documents to Respondent Calibur dated August 2, 1996, 5 states, “Please produce
copies of any documents upon which you will rely upon as evidence in the defense of this matter.”
Respondent did not produce RX 1-2 and 4-6. They did not list these documents on Respondent’s
Exhibit list prepared on August 26, 1996 asrequired by my Pre-Trial Order 1 dated August 6, 1996.
However, pursuant to my order involving documentary evidence (Tr. 6), all evidence is admitted
subject to a post-hearing motion to strike. Complainant did not file a motion to strike these
documents, and they are, therefore, admitted into evidence. Although they are part of the record, |
accord these documentslittle weight for the following reasons: 1) Respondent did not produce them
pursuant to aspecific discovery request; 2) the convictionsindicated in RX-6 are more than 10 years
old®; and 3) Complainant’s three convictions were for misdemeanors.®

B. United Petroleum Corporation as Respondent

At the hearing Respondent indicated an intention to object to the inclusion of UPC asaparty
in this case, as UPC and Calibur are separate corporate entities. Although Respondent did not file
abrief on this (or any other) issue, | consider it here.

Whether a corporation is responsible for the financia obligations and unlawful actions of
another corporationisaquestion of federal law when it arisesin the context of afederal employment
dispute. Although state law provides guidance in fashioning the content of federal law, it is not

*¥Regulation 29 C.F.R. 18.609 states:

() General rule. For the purpose of attacking the credibility of awitness, evidencethat the witness has been
convicted of a crime shall be admitted if the crime was punishable by death or imprisonment in excess of one year
under the law under which the witness was convicted, or involved dishonesty or false statement, regardless of the
punishment.

(b) TimeLimit. Evidence of a conviction under thisruleisnot admissibleif aperiod of more than ten years
has elapsed since the date of the conviction or of the release of the witness from the confinement imposed for the
conviction, whichever isthe later date.

The U.S. Court of Appealsfor the Sixth Circuit has found that evidence of crimes committed more than ten
years hence should rarely be admitted even under abalancing test. U.S. v. Sims, 588 F.2d 1145, 1147 (6" Cir. 1978).
The probative value of thisinformation is minimal and does not in any way outweigh the prejudicial effect.

*Seg, supra, note 12. Generally, only evidence of previousfeloniesisadmissiblefor the purpose of attacking
the credibility of a witness.
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binding and, thus, does not control the outcome of thiscase. NLRB v. Fullerton Transfer & Storage
Ltd., Inc., 910 F.2d 331, 335 (6" Cir. 1990). Federal law recognizes the limitation of liability that
the adoption of a corporate form creates. 1d. Absent special circumstances, a parent corporationis
not responsiblefor asubsidiary’ sviolations of law. Contractors, Laborers, Teamstersand Engineers
Health and Welfare Planv. Hroch, 757 F.2d 184, 190 (8" Cir. 1985); Hassell v. Harmon Foods, Inc.,
484 F.2d 199 (6" Cir. 1972); Fullerton Transfer, supra, 910 F.2d 331.

Severa courts have articulated formulations to determine when a parent-subsidiary
relationship is not a “normal one” in assessing whether the two will be considered as a single
employer. Varnadorev. Oak Ridge Nat'l Lab., 92-CAA-2 & 5, 93-CAA-1, 94-CAA-2 & 3 (ARB
June 14, 1996); Armbruster v. Quinn, 711 F.2d 1332 (6" Cir. 1983); Fullerton Transfer, supra, 910
F.2d 331. In Varnadore, the Administrative Review Board (ARB) affirmed the decision of the
Administrative Law Judge (ALJ) that the parent company in that case, which was“merely a parent”
and was not aleged to have employed the Complainant, should be dismissed as a respondent.
Varnadore (ARB June 14, 1996); Varnadore 11, 95-ERA-1 (ALJ Sept. 20, 1995). Neither the ALJ
nor the ARB indicated any test that would determine when a parent company was not “merely a
parent” and was to be considered as one with the subsidiary. | must consider whether UPC and
Cdlibur are in fact separate entities operating separately or whether they are so interconnected that
they must be considered one. Baker v. Stuart Broadcasting Co., 560 F.2d 389, 391 (8" Cir. 1977).
The United States Court of Appealsfor the Sixth Circuit has considered this questionin the arena of
discrimination cases under Title VII. That court stated:

The most important requirement is that there be sufficient indicia of an
interrelationship between the immediate corporate employer and the affiliated
corporationto justify the belief onthe part of an aggrieved employeethat the affiliated
corporationisjointly responsible for the acts of the immediate employer. When such
adegree of interrelatednessis present, we consider the departure from the “normal”
separate existence between entities an adequate reason to view the subsidiary’s
conduct asthat of both. . . . For guidanceintesting the degree of interrelationship, we
look to the four-part test formulated by the NLRB and approved by the [U.S/]
Supreme Court . . . which assesses the degree of (1) interrelated operations, (2)
common management, (3) centralized control of labor relations, and (4) common
ownership. . . .

The showing required to warrant a finding of single-employer status has been
described as “highly integrated with respect to ownership and operations. The test
may also be satisfied by a showing that there is an amount of “participation [that] is
sufficient and necessary to thetotal employment process,” even absent “total control
or ultimate authority over hiring decisions.”

Armbruster, 711 F.2d at 1337.

Showing all four criteriais not necessary, but the judge must strike a balance among the criteria.
Fullerton Transfer, 910 F.2d at 336; Baker, 560 F.2d at 392.
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First, | consider the level of interrelated operations of UPC and Calibur. Calibur and UPC
operate out of the same corporate office, which is not segregated in any way between the two
corporations(Tr. 131, 337). Thetwo entities share atelephone number and areceptionist (Tr. 135).
The phone is answered with “United Petroleum Corporation,” regardless of which entity is being
called (Tr. 135). Harrop, who directs expansion and development for Calibur, is prepared to do
similar work for UPC without achangein statusor payroll (Tr. 314; CX-21). Complainant indicated
that he did some work for UPC in awarehouse while on the Calibur payroll (Tr. 131). Most telling
about the interrelationship between the two corporations is the apparent inability of the directors,
officers and management to indicate consistently who worked for which corporation and what the
relationship between the two entities was (CX-4, 7-10; Tr. 271-2). Only Keene seemed able to say
with any certainty how the two entities were related and how they interconnected (Tr. 334-5). The
management, in the persons of Mike Thomas, Dwight Thomas, Harrop and Ownby, had varying
understandings of who the directors and officers of each corporation were and what their duties
within the entities were.

Second, the level of common management must be considered. Both corporations have the
same officers (Mike and Dwight Thomas). For at least some period in the past, the officers of UPC
were paid from the Calibur payroll (CX-4, 14; Tr. 328; CX-8, 9). Keene, the CFO of UPC, aso
handles the financial management of Calibur (CX-8). Calibur leases the office space and subleases
to UPC (Tr. 335). However, there is no written sublease agreement, and UPC makes no rental
paymentsto Calibur (Tr. 337). UPC hasno operations per se, and Calibur haslevels of management
set up to control the 19-20 individual stores.

Third, | consider thelevel of centralized control of labor relations. Again, employeesworking
for UPC are sometimes paid fromthe Calibur payroll (Tr. 131). Harrop is prepared to performwork
in an identical position for both corporations and distributes business cards indicating his
representation of UPC, athough he is solely an employee of Calibur (Tr. 314, 318).

Findly, | consider the level of common ownership of the two entities. Calibur is a wholly
owned subsidiary of UPC. UPC isapublicly traded corporation with more than 1000 shareholders.
Mike Thomas incorporated Calibur and acquired UPC through areverse merger. Mike Thomasiis,
by far, the largest shareholder of UPC, owning somewhere between 33 and 47 percent of the
outstanding shares (Tr. 340).

After reviewing these factors, | find that UPC and Calibur are separate entities on paper only.
| find the UPC is an alter ego of Calibur and there is no meaningful distinction between the two
corporations. The testimony in this matter is unequivocal on thisissue. Although the two entities
are incorporated in separate states, they act as one, and | will treat as such in this proceeding.

C. Complainant’s Prima Facie Case

Complainant has the initial burden of producing evidence sufficient to make a prima facie
showing of aviolation of the employee protection section of the act. 42 U.S.C. 6971.

D:\queueapp\temp\$ASQI SHMAEL --K EVIN--v--UNI TED--PETROL EUM--CORP.~-&--CAL | BUR, 1996-SWD-00002--(Jun--23,--1997) --CADEC
~-175707,~wp.wpd



20

Under the burdens of proof and production in “whistle blower” proceedings,
Complainant must first make a prima facie showing that protected activity was the
likely motivation for Respondent’s decision to take adverse employment action.
Respondent may rebut this showing by producing evidence that the adverse action
was motivated by a legitimate, nondiscriminatory reason. Complainant must then
establish that the reason proffered by Respondent isnot thetruereason. Complainant
may persuade directly by showing that the unlawful reason more likely motivated
Respondent, or indirectly by showing the Respondent’s proffered explanation is
unworthy of credence. [citation omitted)]

Complainant [must present] sufficient evidence to establish the requisite
elements of a prima facie case: (1) Complainant engaged in protected activity; (2)
Respondent took adverse action against Complainant; (3) Respondent was aware of
the protected activity at the time of the adverse action; and (4) an inference that the
protected activity wasthelikely motivation for the adverse action. . .. Moreover, the
alleged violations need not be proven in order to be protected.

Conaway v. Instant Oil Change, Inc., 91-SWD-4 at 2, (Sec'y Jan. 5, 1993)

Complainant has proven that he engaged in protected activity. Complainant reported an
alleged gasoline leak at the Oak Ridge facility first to the ORPD and later to TDEC (Tr. 84, 88).
Although concerned for hisjob security, Complainant made astatement to Chambersindicating that
the Oak Ridge facility had been losing gasoline for over amonth and informed Chambersof the name
of hissupervisor to contact for further information (Tr. 89-91; CX-3, 9). Under the act, an employee
is protected if he/shefiles, institutes or causesto befiled or instituted any proceeding under the act.
42 U.S.C. 6971 (a).

Complainant need not be correct in his assertion that a substantive violation of the act was
occurring at the Oak Ridge facility but must merely have a reasonable belief that a violation was
occurring. Conaway, 91-SWD-4 at 2. Complainant had seen evidence in his records of the loss of
gasoline over amonth’stime. Thiscould lead to areasonable belief that a gasolineleak was present.
Inaddition, TDEC issued anotice of deficiency to Calibur following aninvestigation of the property.
That thisnotice of deficiency was not for agasolineleak but for inadequate release detection methods
does not change the fact that aviolation of the law was noted as aresult of Mr. Ishmael’s complaint
(CX-3, F). Complainant’s actions clearly fall under the protection of the act.

Complainant has proven that Respondent took adverse action against himin that Respondent
terminated Complainant’ semployment (Tr. 99). Respondent arguesthat Complainant wasnot infact
fired but resigned. The facts do not bear out this conclusion. It is entirely inconsistent for an
individual to resign and then return for work the next morning. When the meeting on February 21,
1996 was adjourned for lunch, no time was given for Complainant to return (CX-7, 18). Itisaso
inconsistent for an individual who earlier that very day was so concerned for keeping ajob which he
enjoyed that he would not speak to arepresentative from TDEC thento simply not return fromlunch
if he had been told to do so. | credit Complainant’s testimony that he was to wait to be paged to
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return to the corporate offices (Tr. 97). Complainant testified that he had personally given each of
these individuals his business card that indicated his pager number and that all four individuals had
paged himinthepast (Tr. 100, 162; CX-15). Complainant testified that, onthe morning of February
22, 1996, he was asked to turn in not only his keys but his pager (Tr. 99). Had the pager been
Complainant’s private property, there would have been no reason for Complainant to turnit in to
Respondent. Complainant’stestimony isinternally consistent, something that cannot be said for that
of theothers. Claimant’ ssupervisorsmay not have known Claimant’ s pager number by memory, but
they certainly had accessto the information and could have contacted him.

Even if Complainant had been told to return to the office after lunch, Complainant has still
carried his burden of showing that Respondent took adverse action against him. Dwight Thomas
indicated that Complainant was given no specific time to return. February 21, 1996 was
Complainant’ s scheduled day off (Tr. 98; RX-3, 61, 69). Hewas not required to returnto work until
the next morning. By shortly after lunch on February 21, 1996, Capt. Lewis of the ORFD was
informed that Complainant was no longer employed at Calibur (CX-5, 8). Respondent did not
attempt to contact Complainant later that afternoon either at home or at work. No one representing
Respondent ever attempted to verify the conversation with Chambers to determine if in fact
Complainant had been untruthful or if therewasamisunderstanding. Someone decided that thelocks
were to be changed, and a locksmith in Knoxville (thirty minutes from the Oak Ridge store) was
contacted and had completed work on the locks at the Oak Ridge facility by 4:30 P.M. (CX-7, B).
These are not the actions of an employer attempting to clarify a situation but of one looking for a
reason to terminate an employee. | find that Respondent took adverse action against Complainant
by terminating him.

Complainant has proven that Respondent was aware of his protected activity at the time of
his termination. Chambers contacted Harrop and Ownby and informed them that Complainant had
cooperated in hisinvestigation at 11:10 A.M. on February 21, 1996. Complainant did not arrive at
the office until approximately noon.* By this time, Harrop had informed Mike Thomas that
Complainant had reported aleak at the Oak Ridge facility to TDEC (Tr. 309). Harrop and Ownby
were already aware of the protected activity per their conversation with Chambers. Although
Chambers indicated that Complainant’s initial response was to request anonymity, when he denied
thisrequest, Complainant neverthelesstold Chambersof hisbelief that therewasagaslesk at the Oak
Ridge facility (CX-3, 15). Thus, Complainant’s supervisors were clearly aware of his protected

““The testimony on this fact is hazy at best. Complainant testified that Ownby called him approximately
fifteen to twenty minutes after Chambers did, and it took Complainant thirty five to forty five minutes to gather the
recordsat the Oak Ridgelocation and driveto corporate headquarters(Tr. 94). Thisaccount would have Complainant
arriving between 11:55 A.M. and 12:05 P.M. Ownby testified alternatively at Complainant arrived either around noon
or around 12:10 P.M. (Tr. 235; CX-9, 21) but also states that Complainant was not even asked to come to the office
until 11:40 or 11:50 A.M. (CX-9, 20) and may have been sent to lunch after the meeting as early asnoon (CX-9, 25).
Dwight Thomas testified that he arrived at the office at 11:30-11:45 and went directly to the meeting with Ownby,
Harrop and Complainant (Tr. 273). Although, this particular discrepancy is relatively minor, it mirrors a larger
problem with the testimony of Respondent’ s withesses.
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activity prior to his termination. In addition, Mike Thomas, Ownby and Dwight Thomas testified
that, prior to the events of February 21, 1996, there were no plansto terminate Complainant (CX-4,
35; Tr. 251; Tr. 279).

For the above-stated reasons, Complainant has made a prima facie showing that protected
activity was the likely motivation for Respondent’ s decision to terminate him.

D. Respondent’ s Rebuttal

Respondent may rebut this showing by producing evidence that the adverse action was
motivated by alegitimate nondiscriminatory reason. Conaway, 91 SWD-4 at 2. Respondent argues
that it did not terminate Complainant for cooperating with TDEC but for lying about cooperating
with TDEC.* To prevail, Complainant must establish that the reason proffered by Respondent isnot
the true reason for his termination.

Respondent seems particularly efficient at passing blame among its supervisors. Ownby,
Harrop, Dwight Thomas, and Mike Thomas all testified that it was someone else’s responsibility to
investigate the alleged leak by going to the Oak Ridgefacility (Tr. 237; Tr. 274; CX-6, 28; CX-4, 41-
2). Ownby and Dwight Thomas pass blame to each other asto who ordered the locks changed (CX-
9, 25; Tr. 275-6; CX-7, 38). Finaly, none of them seems able to agree to what Mike Thomas said
when he cameinto the meeting with Complainant on February 21, 1996. Asshown below and at note
42, not only do they disagree with each other about the events of that day, but Dwight Thomas, Mike
Thomas and Ownby manageto contradict themselveson several occasions. | find that their testimony
is questionable at best.

If the events occurred as Respondent argues, Mike Thomas entered the office where Dwight
Thomas, Harrop, Ownby and | shmael were already gathered and stated that, if Complainant had lied
about speaking to TDEC, he should be fired. However, according to Respondent’ s witnesses, the
factsleading up to this statement make thisversion of the eventsimpossible: Mike Thomas had been
informed of the situation prior to Complainant’s arriving at the office in Knoxville and was not
involved in the conversation up to that point (Tr. 309; CX-4, 60-1). Harrop spoketo Mike Thomas
prior to Complainant coming to the office to inform him of the alleged gasolineleak (Tr. 309). Mike
Thomaswas not present for any of the meetings prior to walking into Ownby’ sofficeand would have
had no way of knowing whether Complainant waslying about compliance with TDEC or not (CX-4,
60-1). If Mike Thomasthought that Complainant should befired, hisonly basis of knowledge at that

“Respondent points to previous problems recorded in Complainant’s employment file. The customer
complaintsand the unsubstantiated complaint of sexual harassment areirrelevant here. Ownby, Dwight Thomasand
Mike Thomas agree that regardless of his employee record, there were no plans to terminate Complainant prior to
February 21, 1996 (CX-9, 16; Tr. 251; Tr. 279; CX-4, 35). In addition, Dwight Thomas indicated that Calibur had
never terminated amanager dueto customer complaints (CX-7, 27). Thefact that Dwight Thomasattempted to bol ster
these complaints with written records after Complainant was terminated is a further act of discrimination (Tr. 285;
CX-7, 35). In any case, | find that these prior complaints played no role in Complainant’s termination from
employment.
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timewasthat Complainant had cooperated with TDEC. Hehad no way of knowing that Complainant
wasuntruthful about hiscooperationwith TDEC. Witnessesfor Respondent contradicted themselves
and each other about what Mike Thomas said when he entered the office.* Under Complainant’s
more credible testimony (Tr. 95), Complainant had not yet answered the accusation by Dwight
Thomas, Ownby and Harrop regarding whether he had cooperated with TDEC when Mike Thomas
entered the meeting.

After being informed by Mike Thomas that, if he had cooperated with TDEC, he would be
fired, Complainant lied to his supervisorsabout hiscooperation (Tr. 95). Complainant doesnot deny
that he lied about this fact but indicates that he feared for hisjob if he told the truth (Tr. 95, 171).
Respondent then fired Complainant allegedly for lying to his supervisors. Respondent had given
Complainant no choice but to lie, and, had he told the truth, Respondent’s President had said that
Complainant would be fired anyway (Tr. 95). Respondent attempts to take the high road here,
arguing that it terminated Complainant because of his dishonesty, when, in fact, Respondent
encouraged Complainant to be dishonest. Complainant had beeninformed that, if the EPA or TDEC
contacted him regarding records of fuel use, he wasto inform these organizations that such records
were not kept at the site and were only available at the corporate offices (Tr. 93).* This was not
true. After instructing Complainant to lieto TDEC, Respondent would like meto believethat it fired
Mr. Ishmael for himself lying. The hypocrisy of this contention is glaring.

“Mike Thomas testified by deposition and was unavail able for testimony at the hearing. At one point in his
deposition, heindicated that he said, “If | find out that you reported--didn’t follow procedure and didn’t report to the
company, and the company report--and the proper channelsweren’t followed, that you arefired” (CX-4, 60). Thisis
theonly mention of afailuretofollow procedure asthereason for Complainant’ stermination. Shortly thereafter, Mike
Thomas changed his story and said that he had stated, “If he was lying to me about the incident he would be fired”
(CX-4, 81).

Billy Joe Ownby indicated at the hearing that Mike Thomas said, “If Kevin had lied to us about the
anonymoudly -- . . . he should be fired” (Tr. 236). But at his deposition, held only two weeks prior to the hearing,
Ownby made no mention that Complainant’ s veracity had anything to do with histermination but testified that Mike
Thomas said merely, “If thisistrue then Kevin should be fired” (CX-9, 23).

Dwight Thomastestified at the hearing that Mike Thomas stated, “If Kevin’ slying to us, he should befired”
(Tr. 276). However, again, at his deposition, two weeks prior to the hearing, Dwight Thomas testified that Mike
Thomas said, “If it’s true that he — what he said about being anonymous talking to the EPA or something. . . he
should be terminated or fired” (CX-7, 41). At his deposition, Dwight Thomas made no statement that Claimant’s
veracity was an issuein histermination.

Ken Harrop, athough present for the meeting on February 21, 1996, could not even remember when or if
Mike Thomas joined the meeting (Tr. 312; CX-6, 34).

These examples do not exhaust a possible list of testimonial inconsistencies by Respondent’ s withesses.

“Respondent arguesthat no reportswere kept at theindividual stores; so any information Complainant could
haveshown TDEC or the ORFD woul d havebeenincompl ete. However, immediately after Ownby and Harrop received
the call from Chambers, they called Complainant and requested that he bring all the records from the store to the
corporate office (Tr. 235).
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In addition, Dwight Thomas changed his recollection of what Mike Thomas said. In his
deposition, Dwight Thomasindicated that Mike Thomas had said that, if Complainant had complied
with TDEC, he should be fired (CX-7, 41). It was not until the hearing that Dwight Thomas
“remembered” that Mike Thomas had stated that Complainant should be fired if he lied about
attempting to participate in an investigation off the record. Indeed, Mike Thomas testified to two
different versions of the statement in the same deposition (CX-4 at 60, 81).

| find that Respondent’s stated reason for terminating Complainant is pretextual in the
extreme. The facts do not bear out Respondent’s contention that Complainant was terminated for
lying to his supervisors. Respondent’ s own witnesses do not provide consistent testimony onwhich
to base a finding that Respondent had any reason for terminating him other than Complainant’s
contact with TDEC.

E. Damages
The act states that damages may require “the party committing such violation to take such
affirmative action to abate the violation . . . , including, but not limited to, the rehiring or

reinstatement of the employeeto hisformer position with compensation. 42 U.S.C. 6971(b). The
act also permitsthe awarding of costsand expensesthat were reasonably incurred by the complainant
in pursuing his clam. 42 U.S.C. 6971(c).

Courts have generally held that one who prevailsin a discrimination action is presumptively
entitled to back pay from the date of the discriminatory action until the date judgment is entered.
Shore v. Federal Express Corp., 777 F.2d 1155, 1159 (Shore I) (6th Cir. 1985). Complainant’s
sdlary at the time of his termination was $25,000 per year or $2,083 per month plus bonuses and
optional health, dental, and optical insurance. Complainant estimates that the health care insurance
is worth $250.00 per month (Complainant’s brief at 27). Respondent does not contest this
calculation. Complainant remained unemployed for approximately one month following his
termination by Respondent. Complainant’s new position does not offer a guaranteed salary but is
instead based on commission. His average monthly wage for the three months prior to hearing was
$1599. Complainant isentitled to the difference between hiswageswhile employed with Respondent
and his current average wage as well as the value of the health insurance available through
Respondent.* The bonuses offered to Complainant under Respondent’ sprogram aretoo speculative
to be part of a back pay award.

“Claimant’ s wages and health care for the month in which he was unemployed $2,333.00
Monthly difference between average wages at City Motor and wages and

benefits at Calibur (April 1996 through June 1997) $734.00
Tota loss March 1996 $2,333.00
Total lossfor April 1996 through June 1997 $11,010.00
Total Back Pay due $13,343.00
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Front pay in lieu of reinstatement may be appropriate if circumstances render reinstatement
impossible or inappropriate. Doyle v. Hydro Nuclear Services, 89-ERA-22 (ARB Sept. 6, 1996).
The Secretary and the Board have opposed attempts to grant front pay except in a case where
reinstatement was impossible because of changes to the employer’s workplace rather than because
it would be merely inconvenient or uncomfortable. Id. The mere fact that the employee was fired
does not establish the impossibility of a normal working relationship between the parties.
Furthermore, in Creekmore v. ABB Power Systems Energy Services, Inc., the Deputy Secretary
found that “observed tension between the parties at the hearing is not sufficient to demonstrate the
impossibility of aproductive and amicable working relationship.” 93-ERA-24 (Dep. Sec'y. Feb. 14,
1996). There is no evidence in this case that reinstatement would be impossible. It appears that
Respondent remains in the same business as before and continues to maintain car washes at various
locations in the Knoxville area. | find that reinstatement is the proper remedy here.

Complainant requeststhat | award compensatory damagesinthiscase. Regulation29 C.F.R.
24.6(b)(2) states, in part, “The Secretary may, where deemed appropriate, order the party charged
to provide compensatory damagesto the complainant.” Compensatory damages may be awarded to
compensate Complainant for emotional pain and suffering, mental anguish, embarrassment,
humiliation, and cost of searching for a new job. Complainant need not present medical or
psychological evidenceto prevail. Buschev. Burkee, 649 F.2d 509, 519 n.12 (7" Cir.), cert. denied,
454 U.S. 897 (1981); Creekmore, 93-ERA-24. Compensatory damages also include the cost of
searching for anew job. Id.

Complainant does not present any medical or psychological evidence in this case but offers
his testimony and that of his wife to show the mental anguish and emotional pain and suffering that
he endured following histermination. Laurie Ishmael testified that Complainant was more on edge
after being terminated from his job with Respondent. She also indicated that Complainant’s family
endured significant financial strain due to Complainant’ s fluctuating incomein his new position (Tr.
32). Complainant remained unemployed for amonth prior to finding anew position. Hetestified that
he was quite upset during this time and was concerned about his ability to support his family (Tr.
122). | conclude that the evidence warrants an award of $5,000 in compensatory damages. | base
this conclusion on a comparison of awards of compensatory damages in other whistleblower cases
beforethe Secretary of Labor. Thomasv. ArizonaPublic Service Co., 89-ERA-19 at 14 (Sec'y Sept.
17, 1993) (The complainant was awarded $1,000 for humiliation suffered because of decertification);
Lederhaus v. Paschen & Midwest Inspection Service, Ltd., 91-ERA-13 at 7 (Sec'y Oct. 26, 1992)
(The complainant was awarded $10,000. Evidence was offered that the complainant was unable to
find anew job for five and a half months and was harassed by bill collectors during thistime. The
complainant was described by a neighbor as being uncharacteristically depressed, angry, rude and
short-tempered. His family life also suffered, and he argued often with his wife); McCuistion v.
Tennessee Valley Authority, 89-ERA-6 at 12-13 (Sec'y Nov. 13, 1991) (The complainant was
awarded $10,000 after losing hisjob and life, health and dental insurance. McCuistion also suffered
fromexacerbated hypertensionand stomach problems); Johnsonv. Old Dominion Security, 86-CAA-
3 at 15-16 (Sec'y May 21, 1991) (All three complainants were awarded $2,500 each because of
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prolonged exposure to chemicals leading to health problems while employed with the respondent.
The complainants also suffered anxiety and economic uncertainty following termination). Thefacts
of the instant case are not as severe as those in Lederhaus or McCuistion, but Complainant did lose
his job and health insurance. Complainant and his wife testified that they experienced economic
hardship dueto the unstable nature of Complainant’ s salary in hisnew position. Some psychological
distress evidently occurred also.

Complainant also requests exemplary damages, but punitive or exemplary damages are not
allowable absent express statutory authority. Smith v. Esicorp, 93-ERA-16 (Sec'y Mar. 13, 1996).
Becausethe act does not authorize such damages, | am precluded from recommending suchan award
here.

RECOMMENDED ORDER

It is hereby ORDERED that:
1. Respondent shall reinstate Complainant to his former position with all benefits.

2. Respondent shall pay Complainant back pay in the amount of $13,343.00 plus
interest.®

3. Respondent shall pay Complainant compensatory damagesin the amount of $5,000.

4. Respondent shall pay Complainant any attorney’ s fees and costs associated with the
pursuit of this claim. Counsel for Complainant shall submit a fully-supported petition for fees and
costs.

FLETCHER E. CAMPBELL, JR.
Administrative Law Judge

FEC/pak
Newport News, Virginia

“Interest isto be calculated pursuant to 28 U.S.C. 1961 and shall equal, “the coupon issue yield equivalent
... of the average accepted auction pricefor thelast auction of 52 week United States Treasury Bill settled immediately
prior to the date of judgment.”
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NOTICE: This recommended decision and order and the administrative file in this matter will be
forwardedfor final decisionto the Administrative Review Board, United States Department of Labor,
Room S-4309, Frances Perkins Building, 200 Constitution Avenue, NW, Washington, DC 20210.
See 61 Fed. Reg 19978 and 19982 (1996).
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